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SUPERIOR COMPANIES
UNITED HOLDINGS CO., INC.
WOOSTER IRON & METAL CO., INC.

Defendants.

CONSENT DECREE

I. BACKGROUND ._______-_u~~* \j'(
A. The United States of America ("United States"), prr

behalf of the Administrator of the United States Environmental
Protection; Agency ("EPA"), filed a complaint in this matter
pursuant to Sections 106 and 107 of the Comprehensive
Environmental Response, Compensation, and Liability Act of 1980,
as amended;' ("CERCLA"), 42 U.S.C. §§ 9606 and 9607, seeking
injunctive,relief regarding the cleanup of the NL Industries,
Inc., Supeirfund Site in Pedricktown, Salem Country-;—Now Jorooy
(the "Site"), and recovery of costs incurred and
in responding to the release or threat of releas
substances at or in connection with the Site.
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E. As a result of the release cr threatened release of
hazardous substances, EPA has undertaken response actions at or
in connection with the Site under Section 104 of CERCLA, 42
U.S.C. § 9604, and will undertake response actions in the future.
In performing these response actions, EPA has incurred and will
continue to incur response costs at or in connection with the
Site.

C. The Site is bordered on the south b'y Pennsgrove-
Pedricktown Road. The Site is bordered on the west by unused
woodland and an intermittent stream (the "West Stream") which
eventually flows into the Delaware River located 1.5 miles to the
northwest. Route 130 runs in a northeasterly direction and lies
approximately 1,000 feet northwest of the Site. The area
immediately adjacent to the east is comprised of unused woodland,
an inactive industrial facility and another intermittent stream

indirectly flows into the Delaware River.

L. E?A records indicate that the Site was owned by NL
Industries, Inc., ("NL") from 1972 until February 1983. EPA
records further indicate that during its period of ownership, NL
operated a secondary lead smelter at the Site, which was used to
reclaim lead from used batteries. The reclamation process
invclved draining sulfuric acid from the batteries and smelting

down to- useable lead product. Waste materials
: or at an on-Site ^anoii^l.

;ctob-er 19£2, NJDE? entered into an Administrative
• 'the "NJ AGC"; witn NL. The NJ AGO required, amen:
that NL conduct a remedial rroaram to address

la e= t tne ^ 11 e ana at the en-Site landfill.

~ 1. ~~ _- e c e m_o er 8 1 9 c 3 tne Site was O-iaced on th° Nation a
nties List, which is found at 40 C.F.R. Fart 300, Appendix
~.z wr.ich has beer, promulgated pursuant tc Section
- £ r c f CERCLA, 42 U.S.C. § S 6 C 5 ( a J ( 6) (E) .

3. In February 19£3, NL sold the Site tc National Smelting
:v: Jersey ( "NSNJ" } . At that time, the NJ AGO was amended to-
;de NSNJ and its parent corporation, National Smelting and
-.ing Co., Inc . ( "NSR" ,> , as parties. NSNJ operated the
-.dary lead smelter from 1963 until January 1984. In March
NSNJ and NSR together filed for bankruptcy pursuant to

:er 11 of the United States Bankruptcy Code, 11 U.S.C. §101
:c. Since operations ceased in January 1984, the secondary
smelter has remained inactive and, except for NL's
:enance of the on-Site landfill, the Site has been abandoned.
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K. In July 1985, EPA sent general notice of potential
liability letters to four parties ("PRPs"): ML, NSNJ, NSR and
Standard Metals Corp.

I. On April 30, 1986, EPA entered into an Administrative
Order on Consent, Index No. II CERCLA-60109 ("EPA AOC") with NL.
The EPA AOC required NL to perform a Remedial Investigation and
Feasibility Study ("RI/FS") for the entire Site under EPA
oversight. The RI was completed in July 1991. The FS was
completed in July 1993. The response action at the Site was
divided into two operable units.

J. In December 1986, EPA initiated Phase I of a removal
action to address hazardous conditions presenting the most
significant risks to human health and to the environment. These
rerroval activities included: constructing a fence to restrict
access to the secondary lead smelter; encapsulating the slag
ciles to provide temporary protection from rain and wind erosion
and tc prevent contaminant migration, and installing warning
signs around the Site.

I-'. In September 1989, EPA initiated Phase II of the removal
acticn which included the off-Site removal of more than 40,000
"ur.ds cf arsenic, metallic sodium, red phosphorus and other
hazardrus substances. In addition, the slag piles were
encapsulated a second time ana dilapidated concrete retaining
walls supporting the slag piles were reenforced -and surrounded by
rerrr.s tc further limit releases of hazardous substances into the
er."ircr.~er.t . Fence gates and locks on ail building entrances
'.•/ere ir.sta— ec tc upgrade cuiicing security.

'-. In November 1990, EPA performed Phase III of the removal
=.---zr.. This phase cf the removal action included repairing the
ii-aced security fence, emptying deteriorated containers stored
ir. the open and relocating their contents to existing covered
areas where they were sampled. Rusted and deteriorated drums
•/.•ere also removed from the Site for recycling.

'•'.. In June 1991, EPA sent additional PRPs notice of
pctential responsibility letters and demanded that all PRPs at
tr.e Site pay the United States $700,000.00 for federal response
costs already incurred.

K. During 1990 and 1991, EPA performed a Focused
Feasibility Study ("FFS") for a portion of the response action at
the Site designated as Operable Unit 2.



C. Pursuant to Section 117 cf CERCLA, 42 U.S.C. §9617, EPA
released the FFS and the Proposed Plan that identified EPA's
proposed remedial action for Operable Unit 2. A notice of
availability of the FFS and of the Proposed Plan was published in
the Gloucester County Times and in the Today's Sunbeam. A public
comment period for the Proposed Plan was held from July 17 to
September 6, 1991. A public meeting was held on August 6, 1991
to accept public comments on the Proposed Plan.

P. On September 27, 1991, the Regional Administrator for
EPA Region II executed the ROD which embodies EPA's selection of
the remedy for Operable Unit 2. The remedy included: on-Site
solidification/stabilization and disposal of slag and lead oxide
materials; on-Site and off-Site treatment and disposal of
contaminated debris; treatment of contaminated surfaces; off-Site
treatment and disposal cf contaminated standing water and
sediments, and; appropriate environmental monitoring to ensure
the effectiveness of the remedy.

Cj. In March 1992, EPA issued an Explanation of Significant
Differences that partially modified the ROD to provide for the
off-Site disposal cf the slag and lead oxide materials.

R. Or. March 31, 1992, a Unilateral Administrative Order
"~JA2" was issued to 31 PRPs, ordering their performance of the

Remedial Design and.Remedial Action for Operable Unit 2, as
selertei ir. the ROD (as amended) for Operable Unit 2. The
Remedial Action for Operable Unit 2 was1 completed pursuant to the

i

_n i_;u.:e 19S2, r.?A performed Phase IV of the removal
Tnis'phase of the removal action consisted of reclacina

wccc. snoring to two slag cm retaining wails, repairing
.meter fence and building gates damaged by vandals, and
:g the slag pile berms to control runoff.

Cn July 22, 1993, pursuant to Section 117 of CERCLA, 42
;9£I7, EPA released the RI Report, the FS Report, and the ,'
: Plan that identified EPA's proposed remedial action for
: Ur.it 1. A notice of availability of the RI Report, FS
^nd Proposed Plan was published in Today's Sunbeam on July'

A public comment period for the Proposed Plan was held
y 22 to September 19, 1993. A public meeting was held on
, 1993, to accept public comments on the Proposed Plan.

In September 1993, EPA initiated Phase V of the removal
This phase of the removal action consisted of excavating,
testing and disposing of contaminated stream sediment in
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the West Stream south of Route 130 and of soils adjacent to the
West Stream affected by contaminated sediment deposition during
flooding events.

V. Oh July 8, 1994, the Regional Administrator for EPA
Region II executed the ROD which embodies EPA's selection of the
Remedy for Operable Unit 1. The Remedy includes: excavating all
soils and sediments in the East Stream"and drainage channel
located north of Route 130 which are contaminated with lead at
levels exceeding 500 parts per million ("ppm"); treating via
solidification/stabilization those soils and sediments classified
as hazardous which are wastes under the Resource Conservation and
Recovery Act; disposing of both the treated soils and sediments
and the non-hazardous soils and sediments in a 'landfill to be
constructed on the Site,- extracting and treating contaminated
groundwater with discharge of the treated effluent to the
Delaware River, and; appropriate environmental monitoring to
ensure the effectiveness of the remedy.

W. On May 15, 1995, EPA sent general notice letters to 16
additional PRPs. On that same date, EPA notified all PRPs at the
Site that the Agency had elected to include the Site in the EPA
Pilot Allocation Program in order to facilitate the settlement of
the Remedial Design/Remedial Action for Operable Unit I.

X. On June 1C, 1996, EPA mailed an Administrative Order on
Consent for the performance of the Operable Unit 1 Remedial
Design by: Globe Union (a/k/a Johnson Controls, Inc.); ESS (a/k/a
Bxide Corporation); Gould ;a/k/a GNE Technologies, Inc.'; C & D
Battery .a/k/a C & D Technologies, Inc.); and Prestclite
Batteries, Inc. (a/k/a Allied Signal, Inc.). The Administrative
Irder on Consent was later amended to- reauire the ?R.Ps to also
cer£or~ specified removal activities.

V. Cn January 26, 1996, EPA issued a proposed Consent
lecree oo five FRPs: Globe Union (a/k/a Johnson Controls, Inc.);
ESB ,a/k/a Bxide Corporation); Gould (a/k/a GNB Technologies, '
Inc. ; C i D Battery (a/k/a C & D Technologies, Inc. and; NL
Industries, Inc. EPA requested these five PRPs to conduct the
Crerazle Unit 1 Remedial Action and to complete specified removal1

activities at the Site. EPA also requested these PRPs pay past
costs at the.Site and ail future oversight costs associated with-
tne v.'crk to be performed under the Consent Decree. Negotiations
commenced and six PRPs ultimately signed the Consent Decree (the
sixth PR? was Prestolite Batteries, Inc. (a/k/a Allied Signal,
Inc.;,;. The Consent Decree was entered as an order of the United
Stales District Court for the District of New Jersey on April I,



Z. On July 18, 2000, the United States lodged a Consent
Decree with the United States District Court for the District cf
New Jersey resolving the liability of 49 PRPs who contributed a
small volume of waste to the Site.

AA. The Regional Administrator of EPA, Region II, or her
delegates, has determined the following:

1. prompt settlement with each Settling Defendant is
c-racticable and in the public interest within the meaning of
Section 122(g)(l) of CERCLA, 42 U.S.C. § 9622 (g)(l);

••<

2. the payment to be made by each Settling Defendant
under this Consent Decree involves only a minor portion' of the
response costs at the Site within the meaning of Section
122~;g: !1) of CERCLA, 42 U.S.C. § 9622 (g)(l), based upon EPA's
estimate that the total response costs incurred and to be
incurred at or in connection with the Site by the EPA Hazardous
Substance Superfund and by private parties is over $29 million;
ar.d

2. the amount of hazardous substances contributed to
the Site by each Settling Defendant and the toxic or other
hazardous effects of the hazardous substances contributed to the
Site by each Settling Defendant are minimal in comparison to
ctr.er hazardous substances at the Site within the meaning of
Settler. 122 :g; > 1} (A) of CERCLA, 42 U.S.C. § 9622 (g) (1) (A) . This
is cecause the amount of hazardous substances contributed to the
Site by each Settling Defendant does not exceed 2.0% of the total
quantity cf hazardous substances at the Site, and the hazardous

:ted bv each Settlino Defendant to the Site are
.y more toxic or of significantly greater

:ect than other hazardous substances at the Site.
A ana AoDenaix E.

.he Settling Defendants do not admit any liability to
arisinc out of the transactions or occurrences alleaed

C_. The United States and Settling Defendants agree that
settlement without further litigation and without the admission
tr adjudication of any issue of fact or law is the most
appropriate means of resolving this action with respect to
Settling Defendants.

THEREFORE, with the consent of the Parties to this Consent
Decree, it is ORDERED, ADJUDGED, and DECREED:
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II. JURISDICTION

1. This Court has ^jurisdiction over the subject matter of
this action pursuant to 26 U.S.C. §§ 1331 and 1345 and 42 U.S.C.
§ 9613(b), and also has personal jurisdiction over Settling
Defendants. Settling Defendants consent to and shall not
challenge the terms of this Consent Decree or this Court's
jurisdiction to enter and enforce this Consent Decree.

III. PARTIES BOUND

2. This Consent Decree is binding upon the United States
and up or. Settling Defendants and their heirs, successors and
assians. Any change in ownership or corporate or other legal
status of a Settling Defendant, including but not limited to, any
transfer of assets or real or personal property shall in no way
alter such Settling Defendant's responsibilities under this

IV. STATEMENT OF PURPOSE

2. By entering into this Consent Decree, the mutual
ertives of the Parties are:

a. tc reach a final settlement among the Parties with
•pert -~ the Site pursuant to Section 122(g) of CERCLA, 42
. I. •; r£22-.g), that allows Settling Defendants to make a cash
—.er.t , inrluding a premium, to resolve their alleged civil
.cility under Sections 106 and 107 of CERCLA, 42 U.S.C. §§ 950:

~-.'.~ , for ir.junrt.ive relief with regard to the Site and for
•z~r.se rests incurred and to be incurred at or in connection
'r. the ~-~e, thereby reducing litigation relating to the Site;

lify any remaining administrative and
cement activities concerning the Site by
substantial number of potentially responsible
urther involvement at the Site; and

.. to obtain settlement with Settling Defendants for
;: r fair share of response costs incurred and to be incurred ai
in connection with the Site by the EPA Hazardous Substance
:-erfund, and by private parties, to provide for full and
r-.plete contribution protection for Settling Defendants with
:ard to the Site pursuant to Sections 113 (f) (2) and 122(g) (5)
CEP.ZLA, 42'U.S.C. §§ 9613 (f) (2) and 9622 (g) (5).
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V. DEFINITIONS

4 . Unless otherwise expressly provided herein, terms used
in this Consent Decree that are defined in CERCLA or in
regulations promulgated under CERCLA shall have the meaning
assigned to them in the statute or regulations. Whenever the
terms listed below are used in this Consent Decree, the following
definitions shall apply:

a. "CERCLA" shall mean the Comprehensive Environmental
Response, Compensation,' and Liability Act of 1980, as amended, 42
U.s'.C. § 9601, et sea.

"Consent Decree" or "Decree" shall mean this
Consent Decree and 'all appendices attached hereto. In the event
of. ccr.flict between this Consent Decree and any appendix, the
Consent Decree shall control .

c. "Day" shall mean a calendar day. In computing any
period cf time under this Consent Decree, where the last day
wculd fall on a Saturday, Sunday, or federal holiday, the period
shall run until the close of business of the next working dav.

d. "^?A" shall mean the United States Environmental
?rc~ec"icn Aoencv and ar.v successor departments, aqencies or

"r.?A Hazardous Substance Superfund" shall mean the
stance Superfund established by the Internal Revenue
:. § 95C"7.

'rinancial Intcrmation" snail mean tncse financial
:ertair. Settlin- Defendants submitted to EFA in

:s letters dated July 6, 1999 and Auaust 2£, 1999
iments thereto.

"Interest" shall mean interest at the current rate '
interest en investments of the EPA Hazardous
rfund established by 2c U.S.C. § 9507, compounded
tober 1 cf each vear, in accordance with 42 U.S.C. '

h. "Municipal Sewage Sludge" shall mean any solid,
;e~i-5tlid, cr liquid residue removed during the treatment of
•unicipal waste water cr domestic sewage, and may include residue
remcved, all or in part, during the treatment of wastewater from
•.ar.uf actunng cr processing operations, provided that such
residue nas essentiallv the same characteristics as residue



removed during the treatment of domestic sewage.

i. "Municipal Solid Waste" shall mean household waste
and solid waste collected from non-residential sources that is
essentially the same as household waste. While the composition
of such wastes may vary considerably, municipal solid waste
generally is composed of large volumes of non-hazardous
substances (e.g. yard waste, food waste, glass, and aluminum) and
can contain small amounts of wastes as typically may be accepted
in RCRA Subtitle D landfills.

j. "Paragraph" shall mean a portion of this Consent
Decree identified by an arabic numeral or an upper or lower case
letter.

k. "Parties" shall mean the United States and the
Settling Defendants.

1. "Response Costs" shall mean all costs of response
as that term is defined by Section 101(25) of CERCLA, 42 U.S.C. §

rr.. "Section" shall mean a portion of this Consent
Decree identified by a roman numeral.

"Settling Defendants" shall mean those persons,
"rpcrations cr ether entities listed in Appendix A (De Minimis
Settling Defendants) and Appendix E (Limited Ability to Pay De
y.ir.irr.is Sett_ir.g Defendants; .

c. "Site" shall mean the NL Industries, Inc.,
5uperfund Site, encompassing approximately 44 acres, located at
Per.r.sgrcve- Pedricktown Road in Fedricktown, Oidmans Township,
Sale- Zcur.rv, New Jersey.

i

p. "United States" shall mean the United States
Iep = rt~er.t of Justice and the United States Environmental
rrcterti" Aoencv.

VI. PAYMENT

~. V.'ithin 30 days of entry of this Consent Decree, each
Settling Defendant shall pay the amount set forth in either '
Appendix A or Appendix B and/or Appendix C, except that Settling
Defendant H. Bixon & Sons, Inc. shall make payments in accordance
v:itn the payment schedule set forth in Appendix C, to the U.S.
Department cf Justice in accord with the procedure set forth in
Paragraph 7 in Section VI. of this Decree.
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6. Each Settling Defendant's payment includes an amount
for: a) past response costs incurred at or in connection with
the Site; b) projected future response costs to be incurred at or
in connection with the Site; and c) a premium to cover the risks
and uncertainties associated with this settlement, including but
not limited to, the risk that total response costs incurred or to
be incurred at or in connection with the Site by the EPA
Hazardous Substance Superfund, or by any private party, will
exceed the estimated total response costs upon which Settling
Defendants' payments are based. Some Settling Defendants will
receive a credit for any funds they contributed toward response
activities at the Site prior to the entry of this Consent Decree
as noted in Appendix A.

The entire amount to be paid pursuant to this Consent
Decree shall be deposited in the NL Industries, Inc., Superfund
Site De Kinimis Special Account within the EPA Hazardous
Substance Superfund to be retained and used to conduct or finance
z'r.e respcr.se action at or in connection with the Site. Any
balance remaining in the NL Industries, Inc., Superfund Site De
"ir.iT.is Special Account, after all response actions have been
ccr.pleced, shall be transferred by EPA to the EPA Hazardous

Each payment shall be made by Electronic Funds Transfer
"777" cr "wire transfer") to the U.S. Department of Justice

acccur.c in accordance with the current wire transfer procedures,
referencing the USAO file number to be assigned, the CERCLIS Site
II Dumber ICJD061843249 , EPA Finance Site ID Code 0261, and DOJ
~~;~ :-:urr-oer 9C -11 - 2 -1 075/2 . Payment shall be made in accordance
.-.iir. ir.structicns .obtained by Settling Defendant from the
Fir.ar.cial Litigation Unit of the Office of the United States
Acccrr.ey fcr the District of New Jersey. Any payment received by
tr.e V.S. Department' of Justice after 4:00 p.m. (Eastern Time)
•.•.•ill ce credited on the next business day.

r. At the time of payment, each Settling Defendant shall
ser.c r.ctice that such payment has been made to:

Zr.ie, Environmental Enforcement Section
Environment and Natural Resources Division
United States Department of Justice
?.C. Bex 7611
v;asningtcn, D.C. 20044-7611
DJ No. 90-11-2-1075/2
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Chief, New Jersey Superfund Branch
Office of Regional Counsel
U.S. EPA Region II
290 Broadway - 17th Floor
New York, NY 10007-1866

Attn: NL Industries, Inc., Superfund Site Attorney

Chief, Financial Management Branch
Office of Policy and Management
U.S. EPA Region II
290 Broadway - 29th Floor
New York, NY 10007-1666

Emergency and Remedial Response Division
U.S. EPA Region II
250 Broadway - 19"" Floor
New York, NY 10007-1866

Attn: NL Industries, Inc., Remedial Project Manager

VII. FAILURE TO MAKE PAYMENT

5. If any Settling Defendant fails to make full payment
withir. the time required by Paragraph 5, that Settling Defendant
shall ~ay Interest on the unpaid balance. In addition, if any
Settling Defendant fails to make full payment as required by
raragraph 5, the United Spates may, in addition to any other
available remedies or sanctions, bring an action against that
Settling Defendant seekino innunctive relief to ccrrroel ua\Tnent
= r.i-tr seeking civil penalties under Section 122 d] of CERCLA, 42
U.S.!. ~£22.!.I"; , for failure ~c make timely payment.

VIII. CERTIFICATION OF SETTLING DEFENDANT

I
1C. ^y signing this Consent Decree, each Settling Defendant

certifies, individually, that, to the best of its knowledge and ,
c-=l lef , 11 has :

a. conducted a thorough, comprehensive, good faith
search for documents, and has fully and accurately disclosed to
EPA, all information currently in its possession, or in the
possession of its officers, directors, employees, contractors or
age-is, which relates in any way to the ownership, operation, or
orr.rrcl cf the Site, or to the ownership, possession, generation,
treatment,, transportation, storage or disposal of a hazardous
substance, oollutant, or contaminant at or in connection with the
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b. not altered, mutilated, discarded, 'destroyed or
otherwise disposed of any records, documents, or other
information relating to its potential liability regarding the
Site after notification of potential liability or the filing of a
suit against it regarding the Site; and

c. fully complied with any and all EPA requests for
information regarding the Site pursuant to Sections 104 (e) and
122 (e) of CERC1A, 42 U.S.C. §§ 9604 (e) and 9622 (e), and

d. Settling Defendants in Appendix B and Appendix C
also certify that each has submitted to EPA Financial Information
that fairly, accurately, and materially sets forth its' financial
circumstances, and that, since submission of Financial
Information in response to EPA's July 6, 1999 and/or August 26,
1999 letters, its financial situation has not materially changed

cb~ieccive basis.c...

IX. COVENANT NOT TO SUE BY UNITED STATES

11. .In consideration cf the payments that will be made by
ifett liner Defendants under the terms of this Consent Decree, and
;xrept as specifically provided in Section X (Reservations of
:.-~r.'s by United States) , the United States covenants not to sue
:r tc take administrative action against any of the Settling
lefer.dants pursuant to Sections 106 cr 107 of CERCLA, 42 U.S.C.
;S ?€'- cr 9£C7, relating to the Site. With respect to present
,r.~ future liability, this covenant net to sue shall take effect
::i" each Settling Defendant upon receipt cf that Settling
,ef er.car.t ' s payment as required by Section VI cf this Consent
. erree. V.'ith respect to each Settling Defendant, individually,
. r.i = ccver.ar.c not to sue is conditioned upon: a) the
:a~isfacccry performance by Settling Defendant cf all obligations
ir.ier tr.is Ccnsent Decree; and b; the veracity of the information
:r:vicei tc EPA by Settling Defendant relating to Settling .
.e : er.canc ' s involvement with the Site. This covenant not tc sue
:x:encs cnly to Settling Defendants and does not extend to any

X. RESERVATIONS OF RIGHTS BY UNITED STATES

12. The covenant not to sue by the United States set forth.
in Paragraph II does not pertain to any matters other than to
tr.cse expressly specified in Paragraph II. The United States
reserves, and this Consent Decree is without prejudice to, all
rights against Settling Defendants with respect to all other
matters including, but not limited to, the following:
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a. liability for failure to meet a requirement of this
Consent Decree;

b. criminal liability;

c. liability for damages for injury to, destruction
of, or loss of natural resources, and for the costs of any
natural resource damage assessments; or

d. liability arising from the future arrangement for
disposal or treatment of a hazardous substance, pollutant or
contaminant at the Site after the date of lodging of this Consent
Decree.

12. Notwithstanding any other, provision in this Consent
Decree, the United States reserves, and this Consent Decree is
without .prejudice to, the right to institute proceedings against
any individual Settling Defendant in this action or in a new
actior. or to issue an administrative order to any individual
Settling Defendant seeking to compel that Settling Defendant to
perform response actions relating to the Site, and/or to
reimburse the United States for additional costs of response, if
information is discovered which indicates that such Settling
Defendant contributed hazardous substances to the Site in such
greater amount or of such greater toxic or other hazardous
effects that such Settling Defendant no longer qualifies as a de

at the Site because Settling Defendant contributed
.0% of the hazardous substances at the Site, or

contributed hazardous subst'ances which are significantly more
-CMic cr are of significantly greater hazardous effect than other
r. = cardcus substances at the Site.

1-1. !\ctwithstanding any other provision of this Consent
lerree, tr.e United States reserves, and this Consent Decree is
•.•:itr.~ut prejudice to, the right to reinstitute or reopen this
3" :.ir., z~~ tc commence a new action seeking relief other than as
trzvioec in this Consent Decree, with respect to a Settling
lefendant, if the Financial Information provided by the Settling

ertirication maae by the Settlingr tne rinancia
in Suonaraaraph 10.a, is false or, in any materiaj.

XI. COVENANT NOT TO SUE BY SETTLING DEFENDANTS

. c c c. •*-•
Settling Defendants covenant not to sue and agree not
any claims or causes of action against the United

:es cr its contractors or employees with respect to the Site
.his Consent Decree including, but not limited to:



a. any direct or indirect claim for reimbursement from
the EPA Hazardous Substance Superfund based on Sections
106(b)(2), 107, III, 112, or 113 of CERCLA, 42 U.S.C. §§
9606 (b) (2), 9607, 9611, 9612, or 9613, or any other provision of
law;

b. any claim arising out of response activities at the
Site; and

c. any claim against the United States pursuant to
Sections 107 and 113 of CERCLA, 42 U.S.C. §§ 9607 and 9613,
relating to the Site.

16. Nothing in this Consent Decree shall be deemed to
constitute approval or preauthorization of a claim within the
meaning of Section 111 of CERCLA, 42 U.S.C. § 9611, or 40 C.F.R.
3 0 C . 7 0 0 (d} .•

17. Settling Defendants covenant not to sue and agree not
tc assert any claims or causes of action against each other with
regard tc the Site pursuant to Sections 107 or 113 of CERCLA, 42
U.S.C. §§ 9607 and 9613.

IE. Sett_ing Derenaants agree not tc assert any claims and
tc waive all claims or causes of action that they may have for
3,11 matters relating tc the Site, including for contribution,
against any person where the person's liability to Settling
Iefer.dar.ts with respect to the Site is based solely on having

disposal or treatment, or for transport for disposal
treatment, of hazardous substances at the Site, or having
retted ftr transport fcr disocsal or treatment of hazardous

a. any materials contributed by such person to the
:e ctnstituting Municipal Solid 'Waste {"MSW") or Municipal
/age Sludge •.. "MSS" ) did net exceed 0.2% of the total volume of
rte at the Site,- and

r. . the materials contributed by such person tc the
.e tcntaining hazardous substances did not exceed the greater

-. : . :C2% of the total volume of waste at the Site, or (ii)
gallons of liquid materials or 200 pounds of solid materials.

.s -waiver shall not apply to any claim or cause of action
iinst any person meeting the above criteria if EPA has
.erm.ined that the materials contributed to the Site by such
•sen contributed or could contribute significantly to the costs
response at the Site. This waiver also shall not apply with



respect to any defense, claim, cr cause of action that a Settling
Defendant may have against any person if such person asserts a
claim or cause' of action relating to the Site against such
Settling Defendant.

XII. EFFECT OF SETTLEMENT/CONTRIBUTION PROTECTION

19. Nothing in this Consent Decree shall'be construed to
create any rights in, or grant any cause of action to, any person
not a Party to this Consent Decree. The United States and
Settling Defendants each reserve any and all rights (including,
but not limited to, any right to contribution), defenses, claims,
demands, and causes of action which each Party may have with
respect to any matter, transaction, or occurrence relating in any
way re the Site against any person not a Party hereto.

2C. In any subsequent administrative or judicial proceeding
initiated by the United States for injunctive relief, recovery of
response costs, or other relief relating to the Site, Settling
Defendants shall not assert, and may not maintain, any defense cr
clairr. based upon the principles of waiver, res •iudicata.
collateral estoppel, issue preclusion, claim-splitting, or other
defenses based upon any contention that the claims raised in the
subsequent proceeding were or should have been brought in the
instant action; provided, however, that nothing in this Paragraph
affects the enfcrceabilitv of the covenant not to sue included in

II. -'he Parties agree, and by entering this Consent Decree
.3 Ccurt finds, that each Settling Defendant is entitled, as o:
: i = te cf entry of this Consent Decree, to protection from
•.tricut icr. actions cr claims as provided by Sections 112 (f) (2'
: III g 5 of CERCLA, 42 U.S.C. 9613(f)(2) and 9622(g)(5), fo:
:_ers addressed in this Consent Decree. The matters addressed
t.-.is Consent Decree are all response actions taken and to be
:er. iry the United States and by private parties, and all
;t ir.se costs incurred and to be incurred by the United States
: cv trivate oarties, at cr in connection with the Site.

XIII. RETENTION OF JURISDICTION

22. This Court shall retain lurisdiction over this matter
• the purpose of interpreting and enforcing the terms of this
•.sent Decree.

XIV. INTEGRATION/APPENDICES

22 . This Consent Decree and its appendices constitute the

-15-



final, complete and exclusive agreement and understanding among
the Parties with respect to the settlement embodied in this
Consent Decree. The Parties acknowledge that there are no
representations, agreements or understandings relating to the
settlement other than those expressly contained in this Consent
Decree. The following appendices are attached and incorporated
into this Consent Decree:

Appendix A is the list of De Minimis Settling Defendants,
their waste contribution and their payment schedule.

Appendix B is the list of Limited Ability to Pay De Minimis
Settling Defendants, their waste contribution and their
Daymen" schedule.

Acoendix C is a payment schedule for H. Bixon & Sons, Inc.

XV. RETENTION OF RECORDS

24. Until 10 years after the entry of this Consent Decree,
Settling Defendants shall preserve and retain all records and
documents now in its possession or control or which come into its
ccssessicr: or control that relate in any manner to response

aker, at the Site or the liability of any person for
ns conducted ana to be conducted at the Site,

:crporate retention policy to the contrary..' — d - - V

IE. At the conclusion of this document retention period,
Settling Defendants snail notify the United States and State at
least '-~; days prior to the destruction of any such records or
dc current s , and uoor. request by the United States or State,
Settling Defendants shall deliver any such records or documents
tt tr.e E?A or State. Settling Defendants may assert that certain
otou~.er.ts, records and ether information are privileged under the
attorney-client privilege or any other privilege recognized by
federal or state law. If Settling Defendants assert such a
privilege, it shall provide the Plaintiffs with the following: \
1 tr.e title cf the document, record, or information; (2) the

oate of one document, record, or information; (3) the name and
tttle of the author of the document, record, or information; (4) '
tr.e name and title cf each addressee and recipient; (5) a
description cf the subject of the document, record, or
information; and (6) the privilege asserted. However, no
documents, reports, or other information created or generated
pursuant to the requirements of this or any other consent decree
•with the United States shall be withheld on the grounds that they
are privileged. If a claim of privilege applies only to a
portion cf a document, the document shall be provided to
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Plaintiffs in redacted form to mask the privileged information
only. Settling Defendants shall retain all documents, records,
and information that they claim to be privileged until the United
States.has had a reasonable opportunity to dispute the privilege
claim and any such dispute has been resolved.

XVI. PUBLIC COMMENT

26. This Consent Decree shall be lodged with the Court for
a period cf not less than 3C days for public notice and comment.
The United States shall file with the Court any written comments
received and the United States' response thereto. The United
States reserves the right to withdraw or withhold its consent if
.comments regarding the Consent Decree disclose facts or
considerations which indicate that this Consent Decree is
inappropriate, improper or inadequate. Settling Defendants
consent to entry of this Consent Decree without further notice,
and the United States reserves the right to oppose an attempt by
any person to intervene in this civil action.

XVII. EFFECTIVE DATE

21. The effective date of this Consent Decree shall be the
date cf entry by this Court, following public comment pursuant to

XVIII. SIGNATORIES/SERVICE

Each undersigned representative of a Settling Defendant
Ccr.ser.t Decree and the Assistant Attorney General for the
•er.t and Natural Resources Division cf -he United States
:nt z- Justice, or his/her delegatee, certifies that he or

to enter into the terms and conditions cf
to execute and bind lecrallv such oartv to

2::. ^ach Settling Defendant hereby agrees net to copose
entry cf this Consent Decree by this Court or to challenge any
crcvisicn of this Consent Decree, unless the United States has
nttifiec Settling Defendants in writing that it no longer
suc-ccrts entry cf the Consent Decree.

3C. Each Settling Defendant shall identify, on the attached
signature page, the name and address of an agent who is
authorized to accept service cf process by mail on behalf of that
Party with respect to all matters arising under or relating to
this Consent Decree. Settling Defendants hereby agree to accept
service including, but not limited to, service of a summons, in .
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that manner and to waive the formal service requirements set
forth in Rule 4 of the Federal Rules of Civil Procedure and any
applicable local rules of this Court.

31. Contemporaneous with the filing of the complaint in
this action, the United States shall file a stipulation or motion
for an extension of time to answer the complaint in favor of each
Settling Defendant, which extension shall run until 30 days after
the United States withdraws or withholds its consent pursuant to
Section XVI (Public Comment) or the Court declines to enter this
Consent Decree.

SO ORDERED THIS DAY OF/

let Judge

-18-



THE UNDERSIGNED PARTIES enter into this Consent Decree relating
to the NL Industries, Inc., Superfund Site, Pedricktown, Oldmans
Township, Salem County, New Jersey:

FOR THE UNITED STATES OF AMERICA

^ " ̂ - s"- / / ' . . _ '

CATHERINE R. MCCABE
Deputy Section Chief
Environmental Enforcement Section
Environment and Natural Resources
Division

U.S. Department of Justice
Washington, D.C. 20530

ELISE FELDMAN (EF1204)
Trial Attorney
Environmental Enforcement Section
Environment and Natural Resources
Division

U.S. Department of Justice
P.O. Box 7611
Washington, DC 20044-7611
(202)514-3463

ROBERT J. CLEARY
United States Attorney
District of New Jersey

SUSAN C. CASSELL
Assistant United States Attorney
District of New Jersey
510 Broad Street
Room 501
Newark, New Jersey 07102
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..JANE M. KENNY \ ./'
Regional Administrator
Environmental Protection

Agency, Region II
290 Broadway - 26th Floor
New York, New York 10007-1866

/DAMARIS URDAZ CRISTIANO
"Assistant Regional Counsel
Environmental Protection

Agency, Region II
2,90 Broadway - 17th Floor
New York, New York 10007-1666
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THE UNDERSIGNED PARTY enters into this Consent Decree relating to
the NL Industries, Inc., Superfund Site.

FOR DEFENDANT _ ACME ALLOYS _
(Please Type .the Name of the Defendant

ate: MARCH 1 2 , 200£1Qnature : . u<^ 7Uf{_̂

N SIDNEY S. TOBIN

(Please Type the Name of the
Signatory)

Address: P-°- BOX3801

1737 WASHINGTON AVE.

PHILA., PA. 19146

Ager.t Authorized to Accept Service on Behalf of Above-signed
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Atk in ' s Was te Mater ia ls , Inc. ,
. ? lease T\~D= tr.e ICame cf the Dei en;

Louis Atkin

•;please T\~pe the Name cf rh*

80 Steel Street

Rochester, NY 14606

_ c - r-— i

David J. Freeman

Attorney at Law

Paul, Hastings, Janofskv & Walker
Park Avenue Tower
15 East 55th Street

New York,' N. Y. 100:2-3205



THE UNDERSIGNED PARTY enters into this Consent Decree relating to
the NL Industries, Inc., Superfund Site.

FOR DEFENDANT Atlantic Batterv Corp.,A.K.A Power Battery Co.,Inc
(Please Tvoe the Name of the Defendant)

.726/02 Signature:

Name : g-j-pvon .9. Mnrrisor
(Please Type the Name of the

Signatory)

Address : po-uor •pa'- + prv Pr., Tnc^

7= McLean Blvd

K\T 07514

;d to Accent Service on Behalf of Above- sianed
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THE UNDERSIGNED PARTY enters into this Consent Decree relating to
the ML Industries, Inc., Superfund Site,

FOR DEFENDANT
(Please Type the Name of the Defendant)

1
Dare : *' i0"^*- Signature: X^O-n

-s * 7"
Name: D t f l f L ?• *

(Please Type the Name of the
Signatory)

Address: p O 6

Agent Authorized to Accept Service on Behalf of Above-signed
Parry:"

Name :

Address:
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THE UNDERSIGNED PARTY enters into this Consent Decree relating i.o
the NL Industries, Inc., Superfund Site.

FOR DEFENDANT H. Bixon & Sons, Inc.
(Please Type the Name of the Defendant)

Dare: 3/7/°2 Signature: *

Name:
Harve y ~6 . B ixon

(Please Type the Name of the
Signatory)

Address: 8(^̂  Washington Ave.

New Haven, CT 06519

Ager.i Authorized to Accept Service on Behalf of Above -signed
:

Jennifer E. Sills
Name .- _

Attorney

Address: Carmody £ Torrance LLP

50 Leavenworth ST.

Waterbury, CT 06702
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THE UNDERSIGNED PARTY enters into this Consent Decree relating t;
the NL Industries, Inc., Superfund Site.

FOR DEFENDANT T.HhciT-^y
(Please Type the Name of 'the Defendant)

' • " '̂f'Date: — Sianature: . , /

Name : Gary
(Please Type the Name of the

Signatory)

Address: P v° • Box 918

Liberty, NY 12754-0918

v

•.gent Authorized to Accept Service on Behalf cf Above-signed

Ka~e : Kristin Carter Rowc,Enq.

- . _ - < _ . Attorney

Young, Sommer ... LLC

Executive Woods

5 Palisades Drive

Albany, NY 12205
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THE UNDERSIGNED PARTY enters into this Consent Decree relating
the NL Industries, Inc., Superfund Site.

FOR DEFENDANT

te:

;Please Type the Name of the Defendant)

Sianature:

Name:
(Please Type the Name of the

Signatory)

Address: m/y

Accent Service on Behalf of Above-siane-d

/4
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THE UNDERSIGNED PARTY enters into this Consent Decree relating
the NL Industries, Inc., Superfund Site.

FOR DEFENDANT Saab Metals Corporation

(Please Type the Name of the Defendant)

- vu-v Sianature:

Name : Fred Saab, Secretary
(Please Type the Name of the

Signatory)

Address : 2002 South 12th Street

Allentown, PA 18103

Aser.t Author ized tc Accect Service en Behalf of Above-sicjnec

Fred Saab

S e c r e t a r y

2002 South 12th S t ree t

Al len towr- . , PA 18103
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THE UNDERSIGNED PARTY enters into this Consent Decree relating to
the NL Industries, Inc., Superfund Site.

FOR DEFENDANT

Date:

NT D U p
(Please T^p

C_-
e the Name of the Defendant)

Sianacure:

Name : t
(Please Type the Name ^f the

Signatory)

Address : ' a c

Authorized to Accet Service on Behalf of Above-signed
r 'ar '•

Name :

~ i t e :

Address:

/>. c</\J R S-e/̂ rc
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THE UNDERSIGNED PARTY enters into this Consent Decree relating to
the.NL Industries, Inc., Superfund Site.

'
(Please Type the Name of the Defendant

Signature:

Name:^

Address:

(Flease Type the Name of the-
Signatory)

5

:d to Accept Service on Behalf cf Above- signed

'̂ '̂

Z 7 7Z
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APPENDIX A

WASTE CONTRIBUTION AND PAYMENT SCHEDULE FOR
DE MINIMIS SETTLING DEFENDANTS

GENERATOR

ACME ALLOYS

ATKIN'S WASTE
MATERIALS, INC.

ATLANTIC BATTERY
CORPORATION,
A . K . A . POWER
BATTERY CO. , INC.

GRANT
MANUFACTURING &
ALLOYING, INC.

SUPERIOR
COMPANIES

UNITED HOLDINGS
C O . , INC.

WOOSTER IRON &
METAL CC . , INC .

%CONTRIBUTION

0 . O C 2 5 7 7

C .051573

0 . 021342

0 . 024021

0 . 015505

G . n £ L =; 5 =;

'0 . 018940

ALLOCATION

$ 1, 010 .87

$20 ,231 .92

$ 6, 372 .34

$ 9 , 4 2 3 .19

$ 6, 082 .73

$56 , 708 .46

S 7 , 430 . 11

PAYMENT DUE

$ 316. 661

$ 2 0 , .231. 92

$ 8 , 3 7 2 .34

$ O . O C :

$ 6, 082 . 73

$56, 70S .46

$ O . O O 3

Acme Alleys contributed $654.21 for the performance of response
artlv:tie; that were required at the Site pursuant to the terms of a
-'-.Lateral Administrative Order issued by EPA in 1992. It was later
aeter-.ir.e- that it was a de minimis contributor to the Site and is,
acr:: reir.c.y. granted a credit towards its payment amount under this Consent

Grant Manufacturing & Alloying Inc. contributed 511,229.78 for the
pei f orr-.ance cf response activities that were required at the Site pursuant to
tne terms cf a Unilateral Administrative Order issued by EPA in 1992. It was
Later determined that it was a de minimis contributor, and is, accordingly,
grantee a credit for its payment amount under this Consent Decree.

'Or. October 19, 1999, Wooster Iron Metal Co. Inc. paid $7,430.11 via
zz EPA, for response activities at the Site and will receive a
fcr its payment amount under this Consent Decree. Wooster Iron & Metal

r:C. has merged with Metallics Recycling.
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THE UNDERSIGNED PARTY enters into this Consent Decree relating to
the NL Industries, Inc., Superfund Site.

FOR DEFENDANT
(Please Type the Name of the Defendant)

)ate: -- ̂ - ~ lx Signature :/y

Name :
the Name of the

Signatory)

Address : |-y-̂  VK.-g

Age." Authorized to^Accept Service on Behalf of Above-signed

W-^ "Trl
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APPENDIX B

WASTE CONTRIBUTION AND PAYMENT SCHEDULE FOR
LIMITED ABILITY TO PAY DE MINIMIS SETTLING DEFENDANTS

GENERATOR

LIBERTY SCRAP
METAL COMPANY

H. BIXON &
SONS, INC.

MAX WEINSTEIN
& SONS, INC.

SAAB METALS
CORPORATION

%CONTRIBUTION

C .351615

I .275612

O . C 7 3 2 5 5

0 . 081912

ALLOCATION

$153, 6 2 8 . 9 2

$501, 9 8 6 . 7 2

$ 28, 7 3 7 . 8 5

$ 32, 133 .90

PAYMENT DUE

$ 42 , 000 . 00

$120, 0 0 0 . OO 4

$ 5 0 0 . 0 0

$ 3, 500 .00

See Aooendix
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APPENDIX C

PAYMENT SCHEDULE FOR H. BIXON & SONS, INC.

1. Settling Defendant, H. Bixon & Sons, Inc., shall pay
3120,000 plus Interest, to the EPA Hazardous Substance Superfund
ir. reimbursement cf Past and Future Response costs, in accordance
with the provisions of this Paragraph. Within 30 days of the
effective date of this Consent Decree, H. Bixon & Sons, Inc.
shall pay to the EPA Hazardous Substance Superfund $30,000 in
accordance with the instructions below. H. Bixon & Sons, Inc.
shall pay the remaining amount in three equal installments of
S2C, O O C , plus Interest, with the first installment due within one
year of the date of entry of the Consent Decree, and the
regaining two installments shall be made on each succeeding
anniversary cf the date of entry of the Consent Decree. The
payments required to be made pursuant to this section shall be
made via FeaWire Electronic Funds Transfer ("EFT" or wire
transfer; tc the U.S. Department of Justice account in accordance
v/itr. current electronic funds transfer procedures, referencing
"J.S.A.C. file number tc be assigned, the CERCLIS Site ID Number
::ji: £1 r-1324r, EPA Finance Site ID Code 0261, and DOJ case number
r:-ll-2-lC75/2. Payments shall be made in accordance with the
ir.structicns provided in Section VI. of the Consent Decree.

•Any payments received by the Department of Justice after
. M. '.'Eastern Time) will be credited on the next business
~z ensure that payment is properly recorded, H. Bixon &
Inc. shall send a letter, within one week of the EFT, which

res trie aate --f -he TTT- tne payment amount, trie name of
:, the case number and its name and address to the United
.= specified in Section VI.8.of the Consent Decree.

2. By its signature to this Consent Decree, H. Bixon &
-.= , Inc. certifies tc the best cf its knowledge and belief that
- ir.rormation concerning its financial resources and ability to

tr.at it has provided to the United States is true, accurate
: complete. The United States has relied upon such information
agreeing tc the settlement contained herein with respect to H.
:on i Sons, Inc. In the event that the information provided by
~ i x: Sons, Inc. is false or misleading in any material

respect cr fails to disclose material information bearing on
financial resources or ability to pay Past and Future Response
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Costs, then the United States' covenants not to sue set forth in
Paragraph II of this Consent Decree are voidable as to H. Bixon
Sons, Inc. in the sole, discretion of the United States, and the
United States shall be free to pursue its claims pursuant to
Sections 106 and 107 of CERCLA, 42 U.S.C. §§ 9606 and 9607,
against H. Bixon & Sons, Inc. H. Bixon & Sons, Inc. hereby
waives any statute of limitations defense that it may otherwise
have had if the United States pursues H. Bixon & Sons, Inc.
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